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"If you're a

silent director

then you have

to be aware

that although

you're leaving

the decision

making to

someone else,

you share equal

liability."

Huge Fine A Warning To All Silent Directors

Often both spouses are directors.  But only one
runs the business on a day to day basis.  There
are often no directors' meetings as such, and
often the spouse not working in the business
has little knowledge of where the business is
at.   It is common when company documents
need signing, that the silent director simply
asks "Where do I sign?"

The High Court recently imposed a huge fine
on a "silent" director who failed to fulfil his
legal obligations.  The Court ruled even a silent
director had a duty to ensure adequate systems
were in place to minimise the risk of fraud.

New Zealand Institute of Directors chief
executive reportedly says the issue of silent
directors on boards of small companies was "a
massive problem".  "Just because you choose to

absent yourself doesn't mean you aren't liable,"
she says.  "If you're a silent director then you have
to be aware that although you're leaving the
decision making to someone else, you share equal
liability."  Simply asking questions of
management is not enough in terms of
discharging a director's duty.  Directors have to
physically find the answers to their questions if
the information supplied is insufficient.  The
decision could lead to many silent directors
standing down.

Any director (indeed equally applying to trustee
of family trusts) has a positive obligation.  If you
don't think you can undertake the role properly
then you shouldn't take it on.  The "silent"
director (and trustee) are just as liable as those
more actively involved.

Proposed Associated Persons Tax
Law Changes In Taxation Bill Now Back
With Parliament

The Bill proposes major reforms, including
changes to the initial plans as to how associated
persons will likely be determined in real estate
tainting situations.

• Tripartite test will be narrowed so that two 
persons will be associated only when they 
are associated with the same third person 
under different associated persons tests.

• The tripartite test will not apply if two 
persons are associated with the same third 
person under any of the companies-related 
tests for association.

• The test of association between relatives is 
amended, so that a person will not be 
associated with another if the first person 
could not reasonably be expected to know of
the other's existence or of any blood 
relationship.

• The test for two associated companies will 
exclude a company that is a PIE, or eligible 
to be one.

• The proposed test linking a trustee and a 
relative of a trust beneficiary will not apply 
for the purposes of the provisions taxing 
gains from real estate transactions.

• Generally a partner in a partnership will not be
associated with associates of other partnership
members (although a partner's associate will 
still be associated with the partnership under 
the tripartite test).

• Removal of the associated persons requirement
from the dividend rules and FBT rules is not 
proceeding.

For the land provisions, the commencement is
based on land acquired on or after the date on
which the Bill is enacted.
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"Risk

management is

about

highlighting

possible

business-

threatening

incidents which

might occur in

small and

medium-sized

business, and

identifying

responses to

minimise or

negate those

potential risks."

The usual saying is that if we could have a
dollar for every time someone asks us how long
the recession or the depression, whichever we
are in, lasts and what the exchange rates are
doing, what do we think the National
government will do and how long whatever we
are in is going to last, we would not have to
worry about the current times.  We would be
substantially richer and lying on the beach
worrying about how to spend the money!

As accountants we regularly have to bring out
our crystal ball to answer questions.  The truth
is of course no-one knows, whether it be the

Does Anybody Have A Crystal Ball That Works?

"Independent", the "NBR" or indeed a regional
or local manager of any Bank.  The Real Estate
Institute in New Zealand is talking the market
up but no-one knows - just talk to commercial
property real estate brokers and their memory
of how long post 1987 it took commercial
property to fully recover!  Banks have got
tougher but applicants for bank funds as in the
past, never get to see the "faceless" people who
are in credit and whom bank managers may
refer to as "the powers that be!"

The times have changed and we're all going to
have to live with it!

Risk management is about highlighting possible
business-threatening incidents which might
occur in small and medium-sized business, and
identifying responses to minimise or negate those
potential risks.   Introducing appropriate risk
management strategies can lead to a reduction in:
insurance premiums, the chance of being
successfully sued, property loss, including cash
and stock, the time the business is unable to
operate at full capacity.

To begin the process of identifying threats,
consider the business's operations and questions
such as what could cause a loss?  How serious - in
terms of costs - could that loss be? And, how
likely is that loss to occur?

The following potential risks are examples of
those that a business may face and offers
strategies that can be used to mitigate or negate
such threats.

• Risks posed by customers: lock in major 
customers through long-term service contracts
and regularly visit them.  Spread the risk by 
developing smaller, existing customers that 
may become larger customers.  Seek new, 
profitable customers.

• Risks posed by suppliers: as with customers, 
secure major suppliers through long term 
service contracts.  Look for alternative 
suppliers capable of supplying similar items.

• Risks posed by staff: put in place 
confidentiality agreements by all or key staff.

 Allocate several people to fulfil fundamental 
tasks so that backup is available in the event of
illness or sudden departure.  Rotate staff 
through various functions or departments to 
expose employees to other areas of the 
business.  Implement suitable occupational 
health and safety policies to prevent and 
minimise risks.  Use incentives to help retain 
key personnel.  Review the period of notice 
required of staff who resign.

• Risks posed by the premises the business 
operates from: manage the business to predict 
future space requirements early, which will

Risk Management For SMEs

allow an easier response to business 
requirements for premises.  Only businesses 
that are growing strongly and have 
substantial expansion capacity should 
purchase a property, otherwise it is preferable
to rent.  Renting also helps preserve working 

capital for the business operations.

• Risks posed to goodwill/reputation: review 
quality assurance systems and policies to 
ensure they are robust enough to avoid a 
situation that may risk the business's 
reputation or goodwill.

• Risks posed by information technology: 
protect laptops, desktops, networks and the 
internet safely.  Protect data by performing 
backups and storing those backups offsite.  
Secure the line of business applications.  
Ensure appropriate IT support is available 
within an acceptable timeframe.  Have an 
uninterrupted power supply unit.

• Risks posed by financial transactions: these 
risks can be broken up into liquidity, foreign 

exchange, interest rate, commodity price and 
credit risk.  Speak to a bank or accountant 

about how they can assist in managing 
exposure to such potential risks.

• Risks posed by competitors: continue to build
relationships with clients and the local 
community.  Research industry trends and 
adopt new products and services - or ways of
delivering those - to customers.  Invest 
money in developing new products and 
services.  Continually monitor competitors, 
including the prices they charge.

• Risks posed by the market/economy: Research
consumer trends and tastes so that the 
business can respond to change.  Continually
test the market to see what products and 
services consumers prefer.  Promote products
and services that sell better during an 
economic downturn (which can be 
determined by testing the market).  Promote
stock or services that sell well and are 
profitable.



“Be prepared

for the impact

and cost of

such green

requirements.

It can be

expected to

eventually filter

through all real

estate, with

buyers seeking

out those

properties that

have such

facilities."

USA & Australia Green Building Update

Some municipalities now ask that new buildings
meet green requirements.  A Long Island, New
York town passed a "Local Law" requiring all "new
construction of commercial building, office
building, multiple residence or senior citizens
multiple residence equal to or greater than 4,000
square feet to be appropriately certified.

The Mayor of Washington DC has announced
that by 2012, after a phase in, that all commercial
and city funded residential large construction
would have to meet green standards.  This
requires "established high performance building
standards that require the planning, design,
construction, operation and maintenance of
building projects which help to mitigate the
environmental, economic, and social impacts of
built structures" in the District. A Green Building
Incentives Program that includes an Expedited
Construction Documents Review Program,
Green Buildings Fund and a Green Buildings
Advisory Council are part of it. City codes are to
be updated and the Office of Property
Management will require priority be given to the
leasing of buildings that meet green building
standards.

By 2008 all new District owned projects
including schools would meet the standards; any
receiving more than 20% of public financing by
2009 and by 2012 any commercial building over
50,000 square feet. The requirements include:

• Accessibility
• Energy Star Certification
• Exceptional water management
• Extra affordability
• Green roofs
• Innovation
• On Site Power Generation
• Transit orientated or difficult to develop areas

The Queensland Premier has announced a plan
to boost the green construction industry
supporting new jobs and paving the way to more
sustainable development across Queensland.
The Governor said the Cleaner, Greener
Buildings Policy will mean Queensland becomes
an environmentally friendly construction centre
creating and supporting green jobs for the state.
The plan will fast track new green developments;
increase energy efficiency standards for new
residential developments and support thousands
of green skills training places.

In Melbourne local government there is interest
in using the planning scheme to improve the
sustainability of developments, including
individual buildings.  The Melbourne Planning
Scheme sets mandatory targets for new
commercial office buildings over a minimum
size.  The NSW Government has also required
new houses and major alterations to minimum
performance requirements using its assessment
toll as part of the planning approvals process.

The Australian Federal Government has
introduced a number of large programs that
provide direct financial support for sustainable
buildings.  These include grants over four years
to reduce greenhouse gas emissions from existing
commercial buildings, concessional finance to
families to install solar, water saving, and energy
efficient products and economic stimulus
package to provide a new major rebate program
for Australian households to be retrofitted with
insulation and solar hot water.

Be prepared for the impact and cost of such green
requirements.  It can be expected to eventually
filter through all real estate, with buyers seeking
out those properties that have such facilities.

It would appear there is a general assumption that
income earned from an investment in a KiwiSaver
scheme is tax exempt.  This is not the case!  Your
investment earnings are taxed.  This tax will be
deducted from your investment earnings by your
scheme provider, as per your scheme's investment
statement.  Your scheme provider then pays the
tax to the IRD on your behalf.

A scheme can be either a "widely-held
superannuation fund", or a "portfolio investment
entity" (PIE).  Your investment statement will tell
you what type of scheme you have.  The scheme
types have different tax rates on their investment
earnings.   If your scheme is a widely-held
superannuation fund then the tax on your
investment earnings will be 30%.

The tax rate for your investment earnings from a
PIE is referred to as your "prescribed investor
rate" (PIR).  Your scheme provider will ask you

Is Your KiwiSaver Investment Income Taxable?

for your PIR every year.  All of the KiwiSaver
default schemes are PIEs.

• If in the last two years your taxable income 
was $38,000 or less, and when combined 
with the income from your PIE investments 
in those years, the total for either income 
year was $60,000 or less, then the tax on 
your investment earnings will be at 19.5%.

• If the total in both income years was greater 
than $60,000 then the tax on your 
investment earnings will be at 30%.

• If in the last two income years your taxable 
income was greater than $38,000 in both of 
those years, then the tax on your investment 
earnings will be at 30%.

It is worth noting that any withdrawals from
your KiwiSaver account are tax-free.
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"The Public Trust

took a test case

arguing that the

full Supreme

Court was right,

that the law had

not changed

since 1913 and

that IRD was

wrong.  IRD

argued that the

full Supreme

Court was

wrong."

Gift or No Gift? That Has Been The Question

In 1913 IRD argued and then the full Supreme
Court agreed that the settlement of property
on trust without the property changing hands
at the time was a gift subject to gift duty.  The
result was that the taxpayer had to pay gift
duty.   The Public Trust, in reliance on the case
has been putting in place trust settlements of
up to $27,000 where the property does not
change hands until later.  Any amount above
$27,000 would of course be subject to gift
duty if a gift existed.

IRD recently decided the full Supreme Court
and the Public Trust were wrong.   If IRD was
right, the clients of the Public Trust faced huge
gift duty costs in the future.

The Public Trust took a test case arguing that
the full Supreme Court was right, that the law

had not changed since 1913 and that IRD was
wrong.  IRD argued that the full Supreme Court
was wrong (despite it finding in favour of Inland
Revenue back in 1913) and it was now right
(which means it was wrong back in 1913).

The High Court in 2008 agreed with IRD that
there was no gift until the property changed
hands.

The Public Trust appealed and the Court of
Appeal recently concluded that the early
Supreme Court was correct and that the law is
the same today as it was nearly 100 years ago.
Interestingly, IRD also argued that some of the
most basic principles of statutory interpretation
did not apply to its statutes.  This was swiftly
rejected by the Court of Appeal.

Survival In Difficult Times

Now is an ideal time to talk to us about a
review for your business, particularly relating
to:
• Bank's / Lender's Review
• Business Costs
• Cash flow Management
• Customer Review
• Debtors
• Exports
• Gross Profits Analysis
• Insurances
• Leadership
• Marketing
• Sales Targets
• Calculations Of "What Ifs"

• Risk Management
• Sales Analysis
• Stock
• Succession Planning
• Suppliers
• Team Members
• Theft And Pilferage
• Wages To Turnover Analysis
• Wastage
• Work In Progress

Please contact us as soon as possible to make an
appointment for a review on your business.


